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STATEMENT OF ISSUES 
PRESENTED FOR REVIEW 


The following issues are presented for review in this case: 

(1) Whether the representation afforded the appellant Ronnie 
E. Matthews by court-appointed counsel was so ineffective and prejudi- 
cial to Mr. Matthews" cause as to constitute a denial of due process of 
law under the Fifth Amendment to the United States Constitution and an ef- 
fective denial of assistance of counsel as guaranteed by the Sixth Amend- 
ment, and whether, in any event, Mr. Matthews' representation failed to 
meet minimum standards of performance which this Court should enforce 
in the exercise of its supervisory powers. 


(2) Whether the circumstances involved in Issue No. 1 also 


compel reversal of the conviction of Mr. Matthews' co-defendant, Luther 


P. Mitchell. 

(3) Whether the conditions under which all key eyewitnesses 
in this case were shown photographs of the appellants prior to trial were 
so impermissibly suggestive as to give rise to a substantial likelihood of 
misidentification. 

(4) Whether the Trial Judge erred in failing to order Mr. 
Mitchell acquitted on a federal kidnapping charge since it was undisputed 
that Mr. Mitcheli left the kidnapping vehicle prior to the time it crossed 
any state line and since there was no evidence that Mr. Mitchell had any 
knowledge of the fact that the kidnapping vehicle would ultimately cross 


a state line. 


aa 
STATEMENT OF THE CASE 


This statement is based on the testimony of witnesses for the 
prosecution. Several weeks prior to February 14, 1967, Mr. Oney 
T. Voyles, then manager of the Hot Shoppe Restaurant at 5103 Georgia 
Avenue, N. W., was approached at the restaurant by a she purport- 
ing tobe a U. S. Treasury Agent (T. 11). He told Mr. Voyles that he 
was on the trail of a "dope and counterfeit ring" (T. 14) and that some 
of Mr. Voyles' employees were suspected of having a oat in the ring. 
Mr. Voyles and the purported agent had several additional contacts 


| 
concerning this matter over the next several weeks (T. 17). On 


February 14, 1967, the purported agent again appeared at the Hot 
| 


Shoppe accompanied by a second "agent." After eating their break- 
| 
| 
fast, they went into Mr. Voyles' office, supposedly for the purpose 
of talking to him further about the dope and counterfeiting ring (T. 22, 


29). 


Once in the office, one of the purported agents produced a 
pistol and ordered Mr. Voyles to open the office safe, to take all the 
| 


money out of it with the exception of minor change, and to put the 


™money into a briefcase carried by one of the robbers (T. | 31-32). 
| 


This accomplished, Mr. Voyles was ordered to accompany the two 
| 


men outside to Mr. Voyles' car (T. 36). Mr. Voyles was told to 


get in the driver's seat (T. 37). The man who was holding the pistol got 
in beside Mr. Voyles and the other man got into the back seat (T. 37). 

Following instructions. Mr. Voyles drove east on Gallatin 
Street to New Hampshire Avenue. There he was told to stop the car 
(I. 38). The man sitting in back, later identified by Mr. Voyles as the 
appellant, Luther P. Mitchell, got out of the car and said to the man 
with the gun (T. 38): 

"I will see you back at the apartment. Take this man 

and get rid of him but don't kill him like you did that 

one yesterday." 


The car then drove into Maryland. After driving around subur- 


ban Maryland for some time, Mr. Voyles was released unharmed and 


the man with the gun drove away in Mr. Voyles' car (T. 39-40). 

Mr. ‘Voyles went to a telephone and reported the robbery to 
the police (T. 42). A short time later, Officer Robert H. Greaner, 
driver of a Hyattsville City Police Cruiser on patrol, spotted a car 
moving south on Rhode Island Avenue answering the description of Mr. 
Voyles' car which had been broadcast in a police look-out. At the 
time, Officer Greaner was driving north on Rhode Island Avenue. After 
making a U-turn, Officer Greaner followed the car and saw it turn into 


Braxton Place. By the time Officer Greaner was able to pull into 
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Braxton Place, the car he was following had been parked and abandoned 
(T. 165-167). | 


| 
Officer Greaner then went back to Rhode Island Avenue and 
| 


started to canvass the area. A few minutes later he spotted amanrata 
D. C. Transit Bus Stop at 42nd and Rhode Island Avenue who appeared 
to Officer Greaner to be the man who had been driving the car Officer 
Greaner had been following. By the time Officer Greaner arrived at 
the bus stop, the individual he had spotted at the bus stop had gotten on 
the bus. Officer Greaner pulled in front of the bus, causing it to stop, 
got out of his car, got on the bus, and there arrested the other appellant 


| 
in this case, Ronnie E. Matthews (T. 168-170). Mr. Matthews was 


taken back to the Hyattsville Police Department and was there identified 
by Mr. Voyles in a five man line-up. 
On the basis of eyewitness identification of photographs, a war- 
rant was subsequently issued for Mr. Mitchell's arrest. In April, 1967, 
Mr. Mitchell was arrested in Pennsylvania and in May, 1967, he was 
returned to the District of Columbia. Both Mr. Mitchell and Mr. 
Matthews are indigents, and neither was able to post bond for release 
pending trial. Various motions filed on behalf of the two bppellante, 


both for pre-trial release on non-financial conditions and for release 
| 


pending appeal were denied by the District Court and by this Court. 


yun 


The appellants have thus been incarcerated continuously since the time 
of their arrests. 

On April 24, 1967, both Mr. Mitchell and Mr. Matthews were 
indicted on four counts, all stemming from the Hot Shoppe robbery. 
Three of the/counts -- robbery, assault with a dangerous weapon, and 
unauthorized use of a vehicle -- were for alleged violations of the Dis- 
trict of Columbia Code. = The fourth count, interstate kidnapping, 
was for alleged violation of 18 U.S.C. §1201. Neither of the appellants 
was indicted’ under the District of Columbia kidnapping statute, 22 
D.C.C. §2101. 

Separate counsel were appointed by the District Court to 
represent each of the appellants at their trial. Subsequently, each of 
the appellants filed separate pro se motions to dismiss their respec- 
tive counsel. The motion of appellant Matthews was eventually 
granted and new counsel was appointed by the court to represent him. 
Appellant Mitchell, on the other hand, ultimately withdrew his mo- 


2/ 
tion. 


1/ 22 D.C.C.$§2901, 502, and 2204. 


2/ Present counsel, appointed by this court to represent both Mr. 
Matthews and Mr. Mitchell on this appeal, was not counsel for 
either appellant before the District Court. 


Each of the appellants pleaded not guilty. Following a trial held 
in January, 1968, both were found guilty on all counts. Mr. Matthews 
was sentenced to prison terms ranging from one to three years to five 
to fifteen years, the sentences to run concurrently. Mr. Mitchell re- 


ceived concurrent terms of from one to three years to five to fifteen 


years on the three D. C. Code violations and an additional ten to thirty 
| 
| 

years, to run consecutively, for violation of the Lindburgh Law. Mr. 


| 
Mitchell's sentences thus total fifteen to forty-five years. 


SUMMARY OF ARGUMENT 


I. 


Mr. Matthews' court-appointed counsel repeatedly, if uninten- 
| 

tionally, made statements to the jury and to the Trial Juldge which were 
prejudicial to Mr. Matthews' cause. The most distressing occurrence 
of this nature was the closing statement to the jury (T. 221-223). In 
that statement, counsel stated that he had represented Mr. Matthews 
to 'the best of my ability with what I have had to work with" that he 
could not question the veracity of any prosecution witnesses; that all 
he knew about his client's sole defense, an alibi, was what he had 


heard from the witness stand; that the jury might.draw whatever in- 


ferences it wished from Matthews' failure to produce a Key corroborating 
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witness; and that he (counsel) would not rehash the "grisly and gory de- 
tails” of the case. There were no grisly or gory details. 

Mr. Matthews' representation by court-appointed counsel was 
so ineffective that it denied Matthews the due process of law guaranteed 
by the Fifth Amendment to the United States Constitution and the as- 
sistance of counsel guaranteed by the Sixth Amendment. In any event, 
even if Mr. Matthews' representation were not found to raise problems 
of constitutional dimension, the performance of court-appointed counsel 
was far below the reasonable standard which this Court should enforce 
in the exercise of its supervisory powers. 

It was undisputed at the trial that Mr. Matthews had close as- 
sociations with his co-defendant, Mr. Mitchell, prior to their arrests. 
The jury in all likelihood felt that the only issue in this case was 
whether the two men on trial together were the two men who together 
committed the crime. Under the circumstances, the seriously pre- 
judicial statements of Matthews’ counsel must also be regarded as 


having been fatally prejudicial to Mitchell. 


i. 


The convictions in the case rested primarily on the testimony 


of five key eyewitnesses who identified the appellants as having been 


present at the Hot Shoppe on the morning of the robbery. However, 
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| 
the testimony of all but one of these witnesses was irretrievably con- 
| 


taminated by "impermissibly suggestive" pre-trial identification pro- 
y Pp 8s Pp Pp 


cedures. Approximately two weeks after the crime.four of the five 


witnesses were shown photographs of one or the other or both of the 
| 


two appellants. In each case, only the photographs of the appellants 
| 


were shown to the witnesses. 
This type of unnecessarily suggestive pre-trial identification 

procedure has been condemned by the Supreme Court and the contami- 
nated eyewitness testimony should have been excluded ater here. 
In this case, however, efforts of trial counsel for-Mr. Mitchell to 
raise the problem were ruled upon erroneously by the Trial Judge. 

As a result, no testimony was excluded, no hearing ee held out of 
the presence of the jury to determine whether there was a basis for 
an in-court identification, and no cross-examination Pelee con- 
circum- 


cerning the photographs shown to the witnesses. These 


| 
| 
stances clearly require reversal of each appellant's conviction and, 
| 


at the least, a new trial. 


| 
Il. | 
| 


The trial court erred in failing to grant the motion of appel- 
lant Mitchell for acquittal on the federal kidnapping charge. Undis- 


puted evidence in the case established that Mr. Mitchell 


kidnap vehicle beforeit crossed any state line and there was no 
evidence tending to show that Mr. Mitchell had any knowledge that a 
state line would eventually be crossed by the kidnap vehicle after he 
left it. 

Under these circumstances, Mr. Mitchell cannot be held 
to have aided or abetted the interstate kidnapping. In order to vio- 
late the federal statute (18 U.S.C. §1201), it is necessary that the 
wrongful interstate transportation of a kidnap victim be done know- 
ingly. This same element of guilty knowledge concerning the inter- 


state feature of the crime must be shown in order to convict a de- 


fendant of aiding or abetting an interstate kidnapping. The Court 


should therefore have ordered Mr. Mitchell aquitted on the inter- 


state kidnapping count. 


ARGUMENT 


I. 


THE CONDUCT AND STATEMENTS.OF MR. MATTHEWS! 
COURT-APPOINTED ATTORNEY NOT ONLY CONSTI- 
TUTED INEFFECTIVE REPRESENTATION OF MR. 
MATTHEWS, BUT WERE PATENTLY PREJUDICIALTO 
HIS CAUSE. THE ELEMENT OF PREJUDICE THUS 
INTRODUCED INTO THE TRIAL ALSO REQUIRES THAT 
THE CONVICTION OF APPELLANT MITCHELL BE 
REVERSED. 3/ 


A. The Trial Transcript Plainly Shows that Mr. 
Matthews Was Not Effectively Represented 
By Counsel. 


We approach this question bearing in mind this Court's repeated 


admonition that charges of ineffective representation must not be raised 


| 

lightly. See Diggs v. Welch, 80 U.S. App. D. C. 5, 148 F.2d 667 
(1945), Jones v. Huff, 80 U.S. App. D. C. 254, 152 F. 2a 14 (1945), 
Mitchell v. United States, 104 U.S. App. D. C.57, 259 F. 2d 787 (1958). 
We do not raise the issue lightly here. We do so Because the facts of 


this case, as reflected unmistakably in the trial transcript and in the 
transcript of proceedings on sentencing, demonstrate clearly that Mr. 
4/ 
Matthews was deprived of his right to effective representation. 


3/ The Court's attention is directed to the transcript of trial, pp. 47, 
88-95, 140-142, 161-171, 176, 182-191, 218-219, and 221-223; to 
the transcript of proceedings on sentencing, pp. 2-8; and to 
Appendix E to this brief. 


No contention is made here that Mr. Matthews' experienced court- 
appointed counsel is incompetent or that he intended to do a poor 


. continued on page 12 


ee 
In order to evaluate the effectiveness of Mr. Matthews' counsel 
fairly, it will be necessary for us to review the entire course of his 
representation. As the Court of Appeals for the Fourth Circuit has 
stated in Stem v. Turner, 370 F.2d 895, 900 (4th Cir. 1966): 


“The Fourteenth Amendment does not require perfection 
of the lawyer, and one slip does not necessarily invali- 
date the proceedings. But if it appears that the lawyer 
was negligent in one particular with resulting prejudice 
to his client's defense, judicial appraisal of his entire 
conduct becomes a requisite. <A brilliant performance 
in most aspects of the defense can redeem a blunder, 
but a fatal mistake in a context of a generally slovenly 
representation may require a conclusion that the quality 
of the representation was below the minimum required 
by the Constitution. "' 


What was the overall! quality of representation here? Until it 
came time for a closing statement to the jury, which we shall later 


guote in detail, the most conspicuous characteristic of Mr. Matthews' 
5/ 


representation was its quiescence. Thus, his counsel asked no ques- 


tions of the jury panel on voir dire (T. Vol. 1-A, p. 10), and he twice 


4/ .. . continved from page 11 
job on Mr. Matthews' case. We do contend that the performance of 
Mr. Matthews’ counsel in this particular case failed to meet consti- 
tational standards. See Cardarella v. United States, 375 F.2d 222, 
230 (8th Cir. 1967). No contention is made that Mr. Mitchell's 
separate court-appointed counsel was ineffective. 


Throughout the remainder of this brief, all references to"'counsel"’ 
which are not otherwise identified pertain to counsel for Mr. Mat- 
thews. We have not felt it necessary to use the name of Mr. Mat- 
thews’ counsel in this brief. No unidentified references to counsel 
refer to Mr. Mitchell's attorney, Mr. Thomas, who defended his 
client vigorously. 
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| 
declined to make an opening statement to the jury (T. 7, 182-183). Of 
the four key witnesses who testified that they saw Matthews at the Hot 


Shoppe on the morning of the robbery, Matthews' counsel cross- 
| 
examined none. (T. 3, 48, 72, 77, 93, 95, 123, 125, 134, and 140). 
The only witness who was cross-examined at all by Matthews! counsel 
was the arresting officer. And even in that case, only three questions 
| 
were asked, none of them dealing with Officer Greaner's Rasy limited 
opportunity to observe the driver of the kidnap victim's stolen car dur- 
ing the brief period in which Greaner's police cruiser and the stolen 
car approached and passed each other going in opposite directions on 
Rhode Island Avenue (T. 165, 171). 
Counsel's failure to cross-examine the identifying witnesses 
who were at the Hot Shoppe on the day of the robbery ons not remedied 
by cross-examination of these witnesses by counsel for Mr. Mitchell. 
One of the witnesses, Charles A. Simpson, the Food Production Mana- 


ger at the Hot Shoppe, identified only Mr. Matthews, and he was not- 


cross-examined by Mitchell's counsel. (T.123, 125) A becond wit- 


ness, Mabel Snyder, identified both Mitchell and Matthews (T. 134, 


136) but was not cross-examined by counsel for either defendant. Al- 
though Oney T. Voyles, the Hot Shoppe Manager, was cross-examined 


at length by counsel for Mitchell, his cross-examination was oriented 
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primarily toward the identification of Mitchell by Voyles (T. 48, et seq. ). 

The most serious omission of all was the failure of counsel for 
Matthews to cross-examine witness Robert E. Arata, the Food Service 
Manager at the Hot Shoppe. According to an FBI statement furnished to 
defense counsel by the U. S. Attorney (T. 47), Mr. Arata had, in March, 
1967, identified a picture of Luther Mitchell when it was shown to him, 
but, when exhibited a photograph of Ronnie Matthews, Mr. Arata had 
been unable tolidentify it. (See Appendix E hereto) Nonetheless, in 
Jamuary, 1968, Mr. Arata positively identified Mr. Matthews from the 
witness stand (T. 93-94). Despite this inconsistancy, Mr. Matthews’ 
counsel declined to cross-examine Mr. Arata (T. 95) and counsel for 
Mitchell did not explore the point. 

Following completion of the prosecution's case, the Court 
stated that it would hear any "further matters in connection with this 
case.” (I. 175) Counsel for Matthews did move for acquittal. How- 
ever, the transcript makes clear that this was at best a half-hearted 


effort (T. 176): 


[COUNSEL]: If Your Honor please, I am aware of 


what Your Honor said in Chambers about the motion but 
just for the record, I want to make a motion for a judg- 
ment for acquittal so that it will be for future reference. 


I shan't pursue the matter with any extended argument. 
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THE COURT: I will hear whatever counsel jhas to say 
with regard to it. 


[COUNSEL]: I have no representation to make other 


| 
than to make the motion, your Honor. | 
| 


| 
Mr. Mitchell did not take the stand. (T. 181-182) Ronnie Mat- 


thews did appear as a witness -- the only witness -- on his own behalf. 
(T. 184) Under direct examination by his counsel (T. 184-191), Mr. 
Matthews denied participation in the crime and stated that at the time of 
his arrest, he was ona D. C. Transit Bus attempting to) go to Fort 
Belvoir, Virginia, in order to visit a cousin who was stationed there. 
Mr. Matthews stated on cross-examination (T. 194) oan he had been 
out with his cousin the night before and had made arrangements to meet 
| 
him the next day out at Fort Belvoir. | 
Mr. Matthews' testimony concluded the case for the defense. 
In his summation to the jury, the U. S. Attorney placed great stress 
on the fact that Mr. Matthews' cousin, whom he had said he was going 
to meet at Fort Belvoir, had not been produced at the trial to corrobo- 
rate Mr. Matthews' story (T. 218-219) The U.S. Attorney stated, 
for example: 


"Do you think that you have to close your mind to the 


question of why he isn't here? Which one of you 
| 
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wouldn't have him here? You would be so delighted for 
the trial to come up that you couldn't wait to put that 
cousin on the stand to verify your story and to show 
that the Government is nothing but a big ogre of lies. 


"There is no explanation. He just isn't here." 


The missing cousin was thus an important issue in the case and 
it is therefore important to see how counsel for Mr. Matthews pre- 
sented his client's theory of the case to the jury.. The unfortunate fact 
is that counsel for Mr. Matthews did not present any theory of the case 
in his closing statement. Instead, undoubtedly without intending to do 
so, he virtually invited the jury to accept the case of the prosecution. 
Following a few brief introductory remarks to the effect that a law suit 
was a search for the truth and that everyone involved, including the 
Court and counsel for the Government, had his own particular job to 
do, counsel for Matthews proceeded as follows (T. 222-223): 

“Counsel for the defense -- I happen to be counsel for 

the defendant Ronnie Matthews -- also has his job. I 


hesitate to say, but I believe I have done it to the best 


of my ability with what I have had to work with, so I 


will make these few remarks and I will sit down. 
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"Yes, it's true that the sole question in this casie is, to 


put it colloquially, who done it, or who did it. Iwasn't 
| 


there. Counsel for the Government wasn't there. The 


| 
only ones who claim to have been there were those who 


testified. I really can't stand before you and cast 
aspersions on persons sworn to tell the truth andplaced 
their hands on the Holy Bible. I will leave it for you to 
decide. It is not for me to decide who is rening the 
truth. | 
"The missing cousin is an interesting aside in this case. 


I don't know anything about the cousin. All I know is 


what I heard from the witness stand. And if he isn't 


here, perhaps you might very well draw whatever in- 


ferences you might see fit to draw from the fact that 
he isn't here to testify on behalf of his cousin. I really 


don't know. 


"But I tell you, ladies and gentlemen of the jury,| all I 


ask you to do in this case, without rehashing any! of the 


risly and gory details of it, is to fairly and properly 
| 


| 
discharge your duty, perform your job and arrive at a 
| 


proper verdict in this case based on only the evidence that 


you heard in this trial, including the one piece of 


SyWse 


documentary evidence, and return a fair verdict as far 
as the defendant, Ronnie Matthews, is concerned." 


(Emphasis supplied) 


The bulk of this summation speaks eloquently for itself. We com- 
ment on only two points which may not be clear from the speech itself. 
First, there were no "grisly and gory details" to rehash. Fortunately, no 


one had been harmed physically in any way during the robbery and kidnap- 


ping with which this trial was concerned. Second, the "one piece of docu- 


mentary evidence" to which counsel referred was a purchase contract for 
an automobile executed by Mr. Mitchell onthe day following the crime 
and was not directly relevant to Mr. Matthews' defense. Insofar as this 
"one piece of documentary evidence" was at all related to Mr. Matthews’ 
case, it would have to be considered evidence against him since it tend- 
ed to support the case against Mitchell, and Matthews had readily ad- 
mitted associating with Mitchell prior to his arrest. 

On March 1, 1968, following their conviction, the appellants 
again appeared in Court for sentencing. At the beginning of the pro- 
ceedings, counsel noted that Matthews had, from the start, denied his 
guilt, but that he had now been convicted. The following exchange then 
occurred between Matthews! counsel and the Court (Sentencing Trans- 


cript, pp. 2-3): 


| 
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[COUNSEL]: . . . this is an unfortunate situation, I 


feel it is, if Your Honor please, because this is| 


only thing I can say in behalf of this young man.| 


about the 


He isa 


relatively young man, and I would say quite uns ophisti- 


cated in some respects, and yet a person -- 
| 


THE COURT: In what respect would you suggest he 


| 

| 

was unsophisticated? 
| 

[COUNSEL]: That he doesn't have the good | 


sense to 


take the advice of counsel number one, and, number two, 


that he would permit himself to be influenced, even after 


he realized the terrible predicament in which he 


in that respect, I say, if Your Honor please, he 
what unsophisticated, in my judgment. 


Furthermore, if Your Honor please, I say I 


found 
himself, to be influenced by the co-defendant in this case, 


is some- 


have too much to say in this matter, but I do believe 


that had it not been for the co-defendant in this gase, 


| 
even after we had been alerted for trial, I feel that 


there is a strong likelihood that this defendant w 


ould 


have taken the advice of counsel and we would never 


have gone to trial. 
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However, we went through this trial, and certainly it 
was 'a rather trying experience as far as I was concerned 
because this isn't the first case I have had in which you 
are almost trying to make something out of nothing. 

iThe only thing I can ask Your Honor in this case is 
to be as lenient as you can possibly find yourself per- 
suaded to be in a matter of this kind and in a matter of 
this gravity. 


I have nothing else to say, if Your Honor please. 


Following this exchange, the defendant, Matthews, delivered an 


extended statement on his own behalf. He stated, among other things, 


that he had been thinking about his problems while in jail, that he had 


been pursuing his education diligently in jail and that he hoped to be able 
to do something with himself in the future. Although not unsympathetic 
to Mr. Matthews’ plea on his own behalf, the Court indicated plainly 
that the prejudicial statements of Matthews' counsel had not passed un- 
noted (Transcript of Sentencing, p- 5): 
THE COURT: Nobody has ever been able to tell 
you anything. Your mother couldn't tell you anything; 
your lawyer can't tell you anything. That has been the 


problem." 
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Mr. Matthews' counsel filed the Notice of Appeal in this case 


and thereupon ended his participation. 


B. Mr. Matthews' Lack of Effective Representation Vio- 
lated Constitutional Standards Set Forth in the 
Fifth and Sixth Amendments. In any Event, His 
Representation Was Below the Reasonable Standard 
of Performance for Court-Appointed Attorneys 
Which this Court Should Enforce in the Exercise of 
its Supervisory Powers. 


| 
| 
Few legal proceedings of any complexity are wholly free from 


| 
what would appear to be, at least with benefit of hindsight, mistakes of 


| 
counsel. No defendant is entitled to a perfect defense and we do not so 


contend here. We also recognize that there is more Ee one right way 


to try the same case and that trial tactics which may bring success to 
one lawyer may spell disaster for another lawyer who is differently en- 
dowed. Lawyers differ and reasonable judgments differ. Plainly, wide 
latitude must be allowed by reviewing courts for both ea mistakes 
and legitimate differences of opinion and approach. | 
| 
All this having been said, however, it is clear that there does 
come a point at which the quality of representation afforded a criminal 
defendant by counsel is found to be such that the defendant must be held 
to have been deprived of the due process of law required by the Fifth 
Amendment to the United States Constitution and to the "assistance of 


counsel'' guaranteed by the Sixth Amendment. Courts have defined 
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the point at which representation must be found to have been "'ineffec- 

ay, 
tive” = varying ways. It has often been said that the point is reached if 
the Court must find that the defendant's trial was a "farce or mockery, " 
Mitchell v. United States, 104 U.S. App. D. C. 57, 259 F. 2d 787, 793 
(1958), or that a conviction must be overturned when counsel's incom- 
petence was so apparent that it called for intervention by officers of 
the state. Diggs v. Welch. 80 U.S. App. D. C. 5, 148 F.2d 667 (1945); 
Lance v. Overlade, 244 F.2d 108 (7th Cir. 1957). In more recent years, 
however, the courts have laid increasing stress upon the fact that the 
role of counsel, whether or not court-appointed, must be that of an ac- 
tive and conscientious advocate, not that of amicus curiae. See Anders 
v. State of California, 386 U.S. 738, 87S. Ct. 1396, 18 L. Ed 2d 493 
(1967), and Tate v. United States. 123 U.S. App. D. C. 251, 359 F.2d 
245 (1966). In any event, itis clearly the substance of a defendant's 
representation which must be looked to by the reviewing court, not its 
form. The lawyer who simply walks through the motions of defending 
has not provided his client with a fair trial. There must be more 
than "a genuflection in the direction of justice." MacKenna v. Ellis, 
280 F.2d 592 (5th Cir. 1960). 

The present case, we submit, is nota difficult one. The 


quality of representation provided the appellant, Matthews, here was 


a 
6/ See Powell v. State of Alabama, 287 U.S. 45, 53S. Ct. 55, 


77 L. Ed. 158 (1932). 


a7} 


such as by any test to violate constitutional standards. The failure of 
Matthews' counsel to take an active role in the trial, coupled with his 
markedly prejudicial statements, both to the jury and again at the 
sentencing proceedings, compel grant of a new trial. Indeed, Mr. Mat- 
thews has had ''no trial in any real sense." Mitchell v. United States, 
supra, 259 F.2d at p. 793. | 
Mr. Matthews' counsel told the jury that he had detended his 
client ''to the best of my ability with what I have had to work with"! 


(I. 222); that he could not question the veracity of any prosecution 


witnesses (T. 222); and that his client's sole alibi defense was news 


( 
to him (T. 222-223). He suggested to the jury that it draw whatever 
| 


inferences it wished from the defendant's failure to produce a key 
corroborating witness (T. 223). He referred to "the grisly and gory 
details'' of the case when there were no such details (T. 223). Finally, 
at the end, he told the sentencing judge that his client, though denying 
guilt from the beginning, did not "have the good sense to take the ad- 
vice of counsel" and plead guilty (Sentencing Transcript, P- 3). A 
defendant in Matthews' position would have been better off ‘with no 


lawyer at all. Cf. Clark v. United States, 103 U.S. App. |D. C. 27, 
| 


259 F.2d '184 (1958). | 


| 
We believe that the facts of record establish a clear violation 


of Mr. Matthews' constitutional rights. However, even if it were to 
i 
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be held that there was no constitutional violation, this Court should hold 
that the quality of Mr. Matthews' representation was below a standard 
of performance which the Court will deem acceptable in the exercise of 


its supervisory powers. As the Supreme Court has stated: "Judicial 


supervision of the administration of criminal justice in the Federal 


Courts implies the duty of establishing and maintaining civilized stan- 
dards of procédure and evidence. '' McNabb v. United States, 318 U.S. 
332, 63S. Ct. 608, 87 L. Ed. 819 (1943). 

This ‘Court has already exercised its supervisory powers to 
prescribe standards of representation by court-appointed attorneys in 
appellate cases. Tate v. United States, 123 U.S. App. D. C. 261, 
359 F.2d 245 (1966). It has also done so to insure that defendants may 
be afforded stenographic transcripts of testimony at their preliminary 
hearing. Washington v. Clemmer, 119 U.S. App. D. C. 216, 339 
F.2d715(1964). There is every reason for this Court to exercise its 
supervisory powers now so as to eliminate both injustice and the ap- 
pearance of injustice which results when indigent defendants are in- 
effectively represented. Whether or not justified in the District of 
Columbia, there is currently wide distrust of courts and of criminal 
procedures by large elements in our society, and particularly in ur- 


ban society. The Kerner Commission has found: 
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"Some of our courts, moreover, have lost the confidence 
of the poor. This judgment is underwritten by the mem- 
bers and staff of this Commission, who have gone into 
the courthouses and ghettos of the cities torn by|the 
riots of 1967. The belief is pervasive among ghetto res- 
idents that lower courts in our urban communities dis- 
pense assembly line’ justice; that from arrest ito sen- 
tencing, the poor and uneducated are denied equal justice 
with the affluent, that procedures such as bail and fines 
have been perverted to perpetuate class inequities. We 
have found that the apparatus of justice in some areas 
has itself become a focus for distrust and hostility. Too 
often the courts have operated to aggravate rather than 
relieve the tensions that ignite and fire disorders. z/ 


There is also a more pragmatic reason for imposing upon trial 
counsel reasonable standards of performance. The provision of effec- 
tive counsel at an early stage and throughout the trial should ultimately 
tend to protect against an overly large number of post-conviction chal- 


lenges and reversals, rather than to increase the number of such re- 
8/ 


versals. In the long run, the enforcement by this Court of reasonable 


standards of performance upon court-appointed counsel can only serve 


| 
to strengthen the entire judicial system. In the words of|the Presi- 


I 
dent's Commission on Law Enforcement and Administration of Justice: 


7/ Report of National Advisory Committee on Civil Disorders, 
Bantam Book Edition, published March, 1968, p. 3377. 


8/ Ibid, p. 343. 


-26- 
"The role of the defense counsel, serving as a prod, 
vigorously challenging existing practice, is an im- 
portant benefit to the operation of the administration 
of justice." = 
In sum, whether the question raised here is viewed as one of 
constitutional dimension or as an issue requiring exercise of the Court's 
supervisory power, the facts disclosed by the transcript of the trial in 
this case require reversal. If Mr. Matthews' conviction were permitted 
to stand, there would indeed have been a "farce and mockery" of justice 
under any reasonable interpretation of the phrase. Even beyond this, 
moreover, there is no sound reason rooted in public policy, _particular- 
ly in Washington, D. C., in 1968, for a reviewing court to require that 
a trial must have been a "farce" before any corrective action can be 
taken. An indigent defendant relying upon the services of court-appointed 
counsel should be able to expect the same reasonable standards of skill 
and loyalty from his attorney as are ordinarily demanded of retained 
counsel. This Court should accept no less. 
C. The Prejudicial Conduct of Appellant Matthews' 
Court-Appointed Counsel Also Compels Reversal 
of the Conviction of his Co-Defendant, Appellant 
Mitchell. 


Mr. Llewellen G. Leech and his son own the Explorer Restau- 


rant on Rockville Pike. At the trial, Mr. Leech. testified that both 


EO 

gf The Challenge of Gime in a Free Society, A Report by the Presi- 
dent's Commission on Law Enforcement and Administration of 
Justice, United States Government Printing Office, February. 
1967, p. 150. 
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Mitchell and Matthews worked together at the Explorer micctearant as 
cooks for a brief period of time shortly prior to February 14, 1967. Mr. 
Leech also testified that neither of the men worked at the! restaurant on 
February 14, the day of the robbery (T. 140-142). The appellant Mat- 


thews also testified on direct examination that he knew and worked with 


Mitchell at the Explorer and that he had started to work with him there 


on February 11, 1967 (T. 188). It was thus uncontradicted at the trial 
that Matthews and Mitchell were not strangers to each other and that 
they had worked at the same place at the same jobs during a period im- 
mediately prior to the robbery. 
On these facts, it seems plain that the seriously |prejudicial 
conduct of counsel for Matthews was also fatally prejudicial to Mr. 
Mitchell's case. The problem is very similar to that presented in 
the case of a confession introduced into evidence against one defendant 
at a joint trial which would, under the hearsay rule, be inadmissible 
against a co-defendant at the sametrial. In that situation, the Supreme 
Court has held such confessions to be wholly inadmissible at a joint 
trial, even if the trial judge issues clear instructions to the jury that 
the substance of the confession must be disregarded insofar as it af- 


fects the non-confessing co-defendant. Bruton v. United States, 


U.S. , 88S. Ct. 1620, L. Ed. 2d » (decided May 
| 


20, 1968.) See also Greenwell v. United States, 119 U.S. App. D. C. 43, 


336 F. 2d 962 (1964), and Jones v. United States, 119 U.S. App. D. C. 


284, 342 F.2d 863 (1964). Cf. Calloway v. United States, U.S. App. 


D. C. » 1 F.2d , (Case No. 21, 579, decided July 12, 1968). 

Even more closely in point than the confession cases was the 
case of Cross v. United States, 118 U.S. App. D. C. 324, 335 F.2d 
987, decided by this Court in 1964. In that case, Cross and Jackson 
had been tried together on two separate counts of robbery, the robberies 
having been clearly distinctintime, place, and evidence. Cross objected 
to the joint trial of the two separate offenses on the ground that he wished 
to testify on his own behalf with respect to Count I, but wished to 
remain silent with respect to Count I. The Court agreed and held that 
because the joinder had resulted in Cross being required to deliver 
self-defeating testimony with respect to Count I, Cross' conviction 
had to be reversed and a new trial held. The Court commented fur- 
ther, however, on the effect of Cross’ prejudicial testimony on the 
trial of his co-defendant, Jackson (335 F: 2d 987, 991): 

"And the record does not foreclose the view that Jack- 

son may have been prejudiced because Cross was 

coerced by the joinder to testify on Count I. If that 

Count had been severed for trial, the jury would not 

have heard Cross' self-defeating testimony. It might 

therefore have given greater credence to Jackson's 


strong alibi defense. [Footnote omitted] Cross’ testi- 
mony was offered as a result of the trial court's error 


in refusing his request for severence of the offenses. 


Thus the prejudice to Jackson must be deemed t 


have resulted fram the same error. ‘It would be 
unjust and illogical to separate the two cases and 


fe) 


uphold the judgment as to one defendant and reverse 


it as to the other.’ [Citing United States v. Tho 
son, 113 F.2d 643, 646 (7th Cir. 1940). ]" 


It is impossible at this point to gauge the impact/of Mr. Mat- 


thews' self-defeating defense upon the jury. It is possible to say, 


however, that a reasonable jury might well have been profoundly 


affected by the prejudicial conduct of Mr. Matthews' counsel and that 


this fact may well have tipped the balance in the cases of|both defen- 


dants. Since the connection between Matthews and Mitchell was never 


denied, the jury may well have felt that the prime issue in this case 


was whether the two men on trial together were the two men who to- 


gether committed the crime. Under these circumstances, if the 


statements of counsel for Matthews are found to be sufficiently pre- 


judicial to require a new trial as to Matthews, those stat 


also compel a new trial as to the appellant Mitchell. 


ements 


I. 
THE EYEWITNESS TESTIMONY UPON WHICH 
THESE CONVICTIONS WERE BASED SHOULD 
HAVE BEEN EXCLUDED, SINCE IT FLOWED 


FROM "IMPERMISSIBLY SUGGESTIVE" PHOTO- 
GRAPHIC IDENTIFICATION PROCEDURES. 10/ 


The primary basis for the convictions in this case was the testi- 
mony of five eyewitnesses who identified one or the other or both of the 
appellants as having been present at the Georgia Avenue Hot Shoppe on 
the morning of the robbery. As we shall show, however, the testimony 
of all four witnesses who identified Mr. Matthews and the testimony of 
three of the four witnesses who identified Mr. Mitchell -- including the 
kidnap victim -- followed "impermissibly suggestive" ey 
identification procedures and should, therefore, have been excluded. 
With such testimony excluded, there was not sufficient evidence to 
have sent this case to the jury and we therefore ask this Court to find 
that a directed verdict of acquittal would have been appropriate. Fail- 
ing that, the Court should order a new trial with the contaminated eye- 
witness testimony excluded. 

The Hot Shoppe robbery and kidnapping for which the appellants 


were tried took place on February 14, 1967. Appellant Matthews was 


10/ The Court's attention is directed to the transcript of trial, pp. 23- 
27, and 59-60, and to Appendices A through E to this brief. 


11/ Simmons v. United States, ___-U.S. , 88S. Ct. 967, 971 
(1968). 
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arrested on that day and, according to police reports, was later identifi- 

ed at a line-up by Mr. Oney Voyles, the kidnap victim. The record is 

silent as to the conditions under which the line-up was held. Twoweeks 

later, on February 28, 1967, Mr. Voyles was shown photographs of 

each of the appellants by Agent Charles A. Orsi of the Federal Bureau 

of Investigation. It appears from Mr. Orsi's report (Appendix A here- 

to) that Mr. Voyles was shown only the photographs of Mr. Mitchell 

and Mr. Matthews and that Mr. Voyles was shown no other photographs. 

Mr. Mitchell was not apprehended and returned to Washington until 

May, 1967, and it does not appear from the record that Mr. Voyles 

saw Mr. Mitchell in person until the trial. 
The four other Hot Shoppe eyewitnesses presented at the trial 

and the circumstances under which they identified photographs of the 


appellants were as follows: 


(1) Charles A. Simpson. Mr. Simpson, the Food 


Production Manager at the Hot Shoppe, was shown a 
photograph of appellant Matthews on March 1, 1967. 
This was apparently the only photograph shown ss Mr. 
Simpson and he identified it. (See Appendix B) At the 
trial, Mr. Simpson identified Mr. Matthews |(T. 


123) but did not identify Mr. Mitchell. 


(2) Mrs. Mabel Snyder. Mrs. Snyder, a waitress 
at the Hot Shoppe, was shown a photograph of the appel- 
lant Matthews on February 21, 1967. (See Appendix C) 
On March 1, 1967, she was shown a photograph of the 
appellant Mitchell. (See Appendix D) In eachcase, she 
was apparently shown only one photograph and, in each 
case, she identified it. At the trial, Mrs. Snyder identi- 
fied both of the appellants (T. 134-136). 

(3) Robert Arata. Mr. Arata, the Food Service 
Manager at the Hot Shoppe, was shown photographs of 
both of the appellants on February 28, 1967. Apparently, 
these were the only photographs shown to Mr. Arata. 
(See: Appendix E) He identified the photograph of Luther 
Mitchell, but was unable to identify the photograph of 
Ronnie Matthews. At the trial, Mr. Arata identified 


both Matthews and Mitchell (T. 93-94). 


(4) Donald G. Francis. Mr. Francis, the District 


Manager for Hot Shoppes, Inc., was shown no photo- 
graphs until June 2, 1967. At that time, he was shown 
four! photographs of persons said to be Negro males of 
approximately the same height, age, weight and descrip- 


tion. One of the photographs was that of Luther Mitchell 
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K 
and Mr. Francis identified it. He also identified Mr. 
Mitchell at the trial (T. 72). Mr. Francis was shown 


no photograph of Mr. Matthews and he did not identify 
| 


Mr. Matthews at the trial. 
| 


| 
In Stovall v. Denno, 398 U.S. 293, 87S. Ct. 1967, 18 L. Ed. 
| 
| 


2d 1199 (1967), the Supreme Court held that two contemporaneous 


Supreme Court decisions affording defendants the right of counsel at 
12/ 
certain pre-trial confrontations would not be applied retroactively. 


The Court did not hold, however, that a different question also considered 


| 
in Stovall was in any way tied in to the non-retroactivity holding. That 
| 


question, as stated by the Court, was whether the petitioner in Stovall 
| 


was (388 U.S. 293, 301): | 
| 

", . . entitled to relief on his claim that in any bvent 
the confrontation conducted in this case was so unneces- 
sarily suggestive and conducive to irreparable mistaken 
identification that he was denied due process of law. 
This is a recognized ground of attack upon a conviction 
independent of any right to counsel claimed. Palmer v. 
Peyton, 359 F.2d 199 (C. A. 4th Cir. 1966). The prac- 
tice of showing suspects singly to persons for the pur- 

pose of identification and not as part of a lineup, has 

i 


been widely condemned." 
The Court again discussed the problem of unnecessarily sug- 
gestive pre-trial identification procedures in Simmons v.| United 
12/ United States v. Wade, 388 U.S. 218, 87S. Ct. 1926, 18 L. Ed. 


2d 1149, and Gilbert v. State of California, 388 U.S. 263, 87 
S. Ct. 1951, 18 L. Ed. 2d 1178 (1967). 


States, U.S. , 88 S. Ct. 967, L. Ed. 2d (1968). 
In Simmons, the Court stated that it was unwilling to prohibit the em- 
ployment of photographs as a pre-trial identification technique, either 
in the exercise of its supervisory power or as a matter of constitutional 
requirement. The Court continued, however (88S. Ct. 967, 971): 

"Instead, we hold that each case must be considered on 

its own facts, and that convictions based on eyewitness 

identification at trial following a pre-trial identification 

by photograph will be set aside on that ground only if the 

photographic procedure was so impermissibly sugges- 

tive as to give rise to a very substantial likelihood of 

irreparable misidentification. This standard accords 

with our resolution of a similar case in Stovall v. Denno, 

388 U.S. 293, 301-302, 87S. Ct. 1967, 1972, 1973, 

and with decisions of other courts on the question of 

identification by photograph. [Footnote omitted]" 
The Court held that the photographic identification procedures used inthe 
Simmons case was not improper since the witnesses there were shown 
the photographs only a day after the crime and because at least six 
photographs were displayed to each witness. Moreover, the photographs 
used consisted primarily of group photographs with the defendants each 
appearing several times in the series. The principle enunciated in 
Simmons was' followed by this Court in Smith v. United States, 


U. S. App. D. C. 5 F. 2d , Case No. 20,773, decided 


June 7, 1968. See also Wright v. United States, U. S. 


App. D. C. _, F.2d , Case No. 20, 153, decided January 31, 


1968, and Wise v. United States, U.S. App. D. C. , 383 


F. 2d 206 (1967). 
Under the principle laid down in Simmons, the eyewitness testi- 
mony of the witnesses who had been shown photographs of Mr. Matthews 
or Mr. Mitchell or both without being shown other photographs at the 
same time should have been excluded in its entirety. At the very least, 
there should have been a hearing out of the presence of the jury to es- 
tablish whether there was any basis for the in-court identification made 
by the witnesses. Even after sucha hearing, cross-examination would 
ordinarly be expected concerning the extent to which the in-court identi- 
fications reflected a memory of the photographs the witnesses had been 
shown rather than a memory of the persons who had actually been seen 


on the morning of the robbery. 


None of the events and procedures suggested in the prior para- 


graph occurred, however, and the transcript of the trial (r- 23-27) 


makes it clear why they did not occur. The reason was that an er- 
roneous ruling by the trial judge early in the proceedings, coupled 
with confusion as to the law on the part of both defense counsel and the 
U. S. Attorney, effectively foreclosed further consideratijon of these 
matters during the trial. 


At an early point during the direct examination of Mr.Voyles, 


the kidnap victim, counsel for Mr. Mitchell (Mr. Thomas), asked to 
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approach the bench (T. 23). Mr. Thomas stated that Mr. Voyles appeared 
to be about to identify the individuals involved in the robbery and kid- 


napping. Mr. Thomas then stated, erroneously, that the Gilbert case, 


supra, had held that "evidence of pictures being shown to victims or 


evidence of line-ups cannot be admissible in a criminal case. '' The Court 
correctly advised Mr. Thomas that his interpretation of the Gilbert case 
was wrong. The following colloquy then ensued: 
iMR. THOMAS: I know that this witness at some time 
during the course of these proceedings identified a picture 
of the defendant Mitchell, and because of the Gilbert case 
and Wade case, I am going to ask for a hearing out of the 
jury's presence. 
THE COURT: When was the picture shown to him? 
'MR. THOMAS: Your Honor, according to the police 
report, it was shown on February 28th. 
THE COURT: What year? 
MR. THOMAS: Of 1967. 
|THE COURT: Do you know when the Wade, Gilbert 
and Stovall cases were decided, counsel? 


‘| MR. THOMAS: I believe it was June. 
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THE COURT: June 21, 1967. [sic] The cases are not 
retroactive. They have no application to the facts in this 
| 
case. Wade, Gilbert and Stovall do not apply to this case, 


Counsel, period. 


The dialogue concerning the non-retroactivity of the "Wade, Gil- 
bert and Stovall" cases continued. The Trial Judge was, of course, in- 
correct as to the inapplicability of the portion of the Stovall case concern- 

eevee 
ing "unnecessarily suggestive" pre-trial identification prdcedures. . Itis 


also concededly true that until this point, Mr. Thomas had not been en- 
| 


tirely clear in his request to the Court. As the exchange continued, 
| 
however, Mr. Thomas did properly state the substance of|his request 
| 


(T. 25): 


MR. THOMAS: I think I have made clear the point 
| 

that I wanted a hearing. May I just say that I wanted a 
| 

hearing out of the presence of the jury for the Court to 


determine. whether the showing of the picture of the de- 


or in whole for his in-court identification. 


| 
fendant Mitchell had in any way been responsible jin part 

| 

| 


THE COURT: When we come to that point inthe tes- 


timony, I'll have to satisfy myself that there is a basis 


for an in-court identification of the defendant, and I 
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certainly will have a hearing out of the presence of the 
jury when we arrive at that stage. 

MR. THOMAS: I think we are just about to arrive 
at it, Your Honor. 

THE COURT: Counsel has made no suggestion of 
that by any question. We are still getting a recount of 
the alleged events that took place on February 14th. 

MR. THOMAS: But this is just before he goes into 
his office where the alleged occurrence took place. 

THE COURT: We don't arrive at anything about a 
picture until Counsel makes a proffer that there comes 
some subsequent time that he was taken someplace and 
is shown something by law enforcement authorities. At 
that'time, counsel knows enough to know that he has to 
make his proffer out of the presence of the jury, and we 
will make a determination on that basis. 


._' MR. THOMAS: Thank you, Your Honor. 


At this point, matters were becoming very confused. Although 
the Trial Judge properly offered to hold a hearing out of the presence 


of the jury to satisfy himself that there was a basis for an in-court 


identification, he confused matters greatly by stating that ''we don't 
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arrive at anything about a picture until counsel makes a proffer that there 
comes some subsequent time that he was taken someplace and is shown 
something by some law enforcement authorities."' It is not entirely clear 
whether the Trial Judge intended to refer to defense counsel or the U. S. 
Attorney as the person who would be making the "proffer.|"" In any event, 
as the bench conference continued, the confusion was further compounded: 
THE COURT: But in terms of relating alleged eyewit- 
ness testimony, there is no application whatsoever or no 
necessity at this point to stop the trial. And Wade, Gil- 
bert and Stovall very clearly have no application 
fact situation prior to June 21, 1967. 
And I suggest further, counsel, that the Gilbert case 
does not hold what counsel suggests it holds. I am very 
familiar with each of the three cases, quite familiar 
with them. 


MR. THOMAS: Thank you, Your Honor. 


| 
MR. TITUS[the U.S. Attorney]: If I may satisfy the 


Court and counsel at this time, at no stage of the/ trial 
do I have any intention of mentioning photographs! or pic- 


tures to these witnesses. 


MR. THOMAS: Thank you. 
THE COURT: Counsel will be guided accordingly, if 
you change your mind in that regard. 


Your objection is overruled. 


The U. S. Attorney's statement was, of course, wholly irrele- 
vant and the Court should have made this clear. The question at issue 
here was not whether photographs shown to witnesses could be intro- 
duced into evidence, but whether witnesses' in-court identifications of 
the defendants were based on their memory of the pictures they had 
been shown, rather than the persons they had seen on the morning of 
the robbery. It seems apparent from the transcript that, by the conclu- 
sion of the bench conference, defense counsel had come to believe that 
(1) no questions concerning pre-trial identification of photographs could 
be raised until the U. S. Attorney made a "proffer" of the photographs 
and (2) that nothing in the Wade, Gilbert, and Stovall cases could be ap- 
plied in any way to the current trial. This was wrong. Under the 
circumstances reflected in the transcript excerpts above, however, it 
is not at all surprising that counsel for Mr. Mitchell did not raise the 


13/ 
matter of pre-trial identification procedures again. The point was 


13/ As set forth at length in Argument I, counsel for Mr. Matthews 
raised no questions during the course of the trial. 
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raised only once more, this time by the U. S. Attorney during Mr. Thomas’ 
| 
cross-examination of Mr. Voyles. (T. 59-60) The entire thrust of the ex- 
change at that point was that all mention of photographs had to be avoided 
on cross-examination or the Court would have "'to wipe it put of the minds 
of the jury" (T. 60). 
We submit that the pre-trial use of photographs in this case was 
precisely the type of "impermissibly suggestive" procedure condemned 
by the Supreme Court in the Stovall and Simmons cases. The use of such 
procedures here, and the failure of the District Court to recognize and 
deal with the problem, provides ample grounds for reversal of the appel- 
lants' convictions. 
I. 
SINCE IT WAS UNDISPUTED THAT MR. MITCHELL LEFT 
THE KIDNAP VEHICLE PRIOR TO THE TIME IT CROSSED 
ANY STATE LINE AND SINCE THERE WAS NO EVIDENCE 
THAT MR. MITCHELL HAD ANY KNOWLEDGE OF THE 
FACT THAT THE KIDNAP VEHICLE WOULD CROSS A 
STATE LINE, THE TRIAL JUDGE SHOULD HAVE GRANTED 


MR. MITCHELL'S MOTION FOR ACQUITTAL ON THE 
FEDERAL KIDNAPPING CHARGE. 14/ 


At the close of the prosecution's case, counsel for appellant 
Mitchell moved for a verdict of acquittal on Count IV -- the federal kid- 
napping charge -- in part on the ground that the prosecution's evidence 


showed only that the man identified by Mr. Voyles as Mitchell had 
gotten out of the kidnap car within the District of Columbia (I. 177-178): 


14/ The Court's attention is directed to the transcript of trial, pp. 177- 
180 and 230-231. 
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MR. THOMAS: According to the evidence, Mr. Mitchell 


got out of the car in the District of Columbia. 

THE COURT: That is correct, at New Hampshire and 
Gallatin. 

MR. THOMAS: Right. And he said, "Get rid of him," 
or words to that effect. That's all -- nothing more. From 
that point on, Your Honor, he had no control over where 
that dar was going. There is no evidence that he had. He 


could not possibly have had any control. 


The Court denied the motion for acquittal stating with respect to 
Mr. Thomas''argument quoted above (T. 180): "Aiding and abetting takes 
care of that."’ In his rebuttal argument to the jury, the U. S. Attorney 
dealt at length with the point stating that "Mr. Mitchell doesn't have to 
even know whether the victim is going to be transported to Virginia, 
Delaware, or anywhere else if the joint purpose is to abduct him for the 
purpose of making their get-away. " (T. 230) The U. S. Attorney also 
stated: 

"There is the answer and that is what the law is. So don't 

concern yourselves, ladies and gentlemen of the jury, as 

to whether or not if those facts be shown -- and I am us- 


ing the argument of my opponent now -- if those facts be 
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shown, don't concern yourselves with whether Mr. Mitchell 
knew that Matthews was going to take him into the State of 


Maryland or Virginia." 


In his charge to the jury, the Court offered a standard instruction defining 
aiding and abetting in the abstract and not relating the definition to any re- 
quirement that Mr. Mitchell have any knowledge of the interstate charac- 
ter of the kidnapping (T. 250-251). 
The District Court's statement of the law was erroneous and the 
motion for acquittal should have been granted. The evidence was uncon- 


troverted in this case that Mr. Mitchell got out of the kidrap automobile 


inside the District of Columbia. There was no evidence as to any plan 


or conspiracy between Mr. Matthews and Mr. Mitchell involving trans- 


portation of the kidnap victim across a state line. The only evidence as 
to Mr. Mitchell's intentions was a statement attributed to|the man iden- 
tified as Mitchell by the kidnap victim. The man identified as Mitchell 
was reported as having said, upon getting out of the car in the District 
of Columbia: "I will see you back at the apartment. Take this man and 


15./ 
get rid of him but don't kill him like you did that one yesterday."" (T. 38). 


15./ On the basis of the known facts, the statement about "yesterday" 
appears to have had no basis in fact. 


The federal kidnapping statute, 18 U.S. C. §1201, states that 
“whoever knowingly transports in interstate or foreign commerce, any 
person who has been unlawfully seized, confined, inveigled, decoyed, 
kidnapped, abducted," etc., shall be punished as provided by the statute. 
The Courts have strictly construed the words of the statute requiring 
that the improper interstate transportation be done "knowingly." Al- 
though it is not essential that the kidnapper know the exact location of a 
state line he has crossed, itis necessary for the Government to prove 


that the kidmapper knew thata state line would be crossed. See Eidson 


wv. United States, 272 F. 2d 684 (10th Cir. 1959). In Wheatley v. United 


States, 159 F.2d 599 (4th Cir. 1946), the court reversed a kidnapping 
conviction because a trial judge's instructions to the jury did not take 
account of the fact that the interstate transportation must be done 
"knowingly. '' The Court there stated (159 F.2d 599, 602-603): 


"The statute expressly restricts the federal offense to 
one who knowingly transports and abducts, or kidnaps, 

a person in interstate commerce; and the guilty know- 
ledge applies not only to the forcible abduction but also 
to the interstate commerce feature of the offense. 
Drunkenness is no excuse for the commission of a crime 
but it may reduce the degree of the crime or negative a 
specific intent. 22 C.J.S. Criminal Law §68. The 
question in the pending case is not whether the defendant 
had committed an assault with a dangerous or deadly 
weapon punishable under state law, but whether he had 
knowingly performed the acts which constituted the 
federal offense. We think that the charge did not suffi - 
ciently leave the question to the independent determination 
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of the jury, and the judgment of the court must therefore 
be reversed." 


Section 2(a) of 18 U.S.C. states: 'Whoever commits an offense 
| 
against the United States or aids, abets, counsels, commands, induces 


or procures its commission, is punishable as a principal.""' The most 
widely accepted definition of an aider and abettor was first set forth by 
| 
Judge Learned Hand in United States v. Peoni, 100 F.2d 401 (2nd Cir. 
| 
1938). There, after reviewing the authorities on aiding and abetting, 
Judge Hand stated (100 F.2d 401, 402): 
It will be observed that all these definitions have no- 
thing whatever to do with the probability that the) for- 
bidden result would follow upon the accessory's \conduct; 
and that they all demand that he in some sort associate 
himself with the venture, that he participate in it as 
something he wishes to bring about, that he seek by his 
action to make it succeed." 
In this case, there was no showing that Mr. Mitchell -- assum- 
ing Mr. Mitchell to have been the man involved -- in any|way participated 
in the interstate transportation of the kidnap victim or that interstate 
transportation was something Mr. Mitchell wished to bring about. There 
| 


was no showing of "guilty knowledge" on the part of Mr. Mitchell (Grant 
guilty 8 Srant 


| 
v. United States, 291 F.2d 746 (9th Cir. 1961)), or that Mr. Mitchell 


shared in all necessary elements of the criminal intent which must be 
| 


established in order to prove a violation of the kidnapping statute. See 


Hernandez v. United States, 300 F. 2d 114 (9th Cir. 1962). 
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The controlling principle here, we submit, was set forth by 


Judge Hand in United States v- Falcone, 109 F.2d 579 (2nd Cir. 1940), 


decided two years after the Peoni case, supra. In Falcone, certain 
defendants were convicted of conspiracy to operate an illegal still. 
The evidence showed that the defendants had supplied sugar, yeast, and 
cans out of which alcohol was illicitly distilled or in which it was sold 
to the still operators knowing of the illegal use to which the materials 
were to be put. Judge Hand held that this proved neither a conspiracy 
to operate the still nor any aiding and abetting of the still operation by 
the defendants. In so holding, Judge Hand stressed the significant dif- 
ference between civil and criminal cases in the principles to be applied 
when affixing responsibility for acts which may reasonably be expected 
to produce certain results (109 F.2d 579, 581): 


"Civilly, a man's liability extends to any injuries which 
he should have apprehended to be likely to follow from 
his acts. If they do, he must excuse his conduct by 
showing that the interest which he was promoting out- 
weighs the dangers which its protection imposed upon 
others; but in civil cases there has been a loss, and 
the only question is whether the law shall transfer it 
from the sufferor to another. There are indeed instances 
of criminal liability of the same kind where the law im- 
poses punishment merely because the accused did not 
forebear to do that from which the wrong was likely to 
follow; but in prosecutions for conspiracy or abetting, 
his attitude toward the forbidden undertaking must be 
more positive. ” 


In this case, there was no showing that Mr. Mitchell possessed 


any attitude at all, positive or negative, toward the essential element of 
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knowing interstate transportation of the kidnap victim. Mr. Mitchell was 
not indicted under the District of Columbia kidnapping statute, which 
does not, of course, require a showing that the victim was transported 
in interstate commerce. The only indictment here was handed down 
under the federal statute. That indictment was not supported by the un- 
disputed facts developed on the record and Mitchell's motion for ac- 


quittal on Count IV should, therefore, have been granted |by the District 


| 
| 
Court. Since Mr. Mitchell received a sentence of 10 to 30 years on the 
kidnapping count, to run consecutively after completion of his other 


sentences, the failure of the District Court to order his acquittal re- 


sulted in a very large increase in Mitchell's sentence. 


IV. 


CONCLUSION 


The judgment of conviction of each of the appellants should be 
reversed and the defendants should be discharged. Failing that, the 
convictions should be reversed and the cases remanded to the District 
Court for a new trial with instructions: | 


(1) That the indictment as to Count No. 4, 


federal kidnapping statute, should be dismissed | 


to Luther P. Mitchell; and 
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(2) That the testimony of all witnesses who were 


shown photographs of the appellants under conditions 


barred by Simmons v. United States, supra, must be 


excluded, or, failing that, that the Trial Judge satisfy 
himself out of the presence of the jury that there is a 
valid basis for an in-court identification before admis- 


sion of such testimony is permitted. 


Respectfully submitted, 


Arthur B. Goodkind 
1000 Vermont Avenue, N. W. 
Washington, D. C. 20005 


Counsel for Appellants 
(Appointed by this Court) 


July 22, 1968 
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lee 
Mr. ONEY VOYLES, 1435 4th Street, S. W., Apartment 
Number B 104, phone number 554-3149, Manager Hot Shoppes 
located at Gallatin and Georgia Avenue, N. W., Washington, 
D. C., was exhibited a photograph of LUTHER FRESTON WITCHELL, 
and VOYLES advised this was the person who peepee 
robbed him at the aforementioned location on Tebruary 14, 
1967. VUYLES was also exhibited a photograph of RONNIE 
EUGENE MATHEWS and he advised this person was the individual 
who accompanied MITCHELL. VOYLES further advised t he 
was told by tur. RODERT ARATA, Assistant Manager of afore- 
mentioned Hot Shoppes, that on February 13, 1967, MITCHELL, 
who at that time was identified as a Treasury Agent, had 
asked to see him (VOYLES) prior to 7:45 a.m., which was the 
time in which VOYLES came to work, VOYLES advised that ARATA 
had advised him of the aforementioned fact on the same day. 
VoYLES said that he was certain that he came to work/at 
7:45 a.m. on February 13, 1967, which proved to him that 
MITCHELL was at the Hot Shoppes sometime prior to 7: 45 a.m. 
on February 13, 1967. 


: VOYLES further advised that approximately two 
weeks prior to February 13, 1967, NITCHELL had displayed to 
him credentials of the United States Treasury vepartnient, 
Narcotics Division, and VOYLES described them as slightly 
smaller in size that Federal Bureau of Investigation Credentials, 
beering no photograph, and bearing the name United States 
Treasury Department. | 


VOYLES advised that prior to his release by 
MATHEWS in the State of Maryland subsequent to the robbery 
at the Hot Shoppes, MATHEWS told him that, "if I am 
apprehended, I will get you or one of my friends will." 


i | . 
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FEDERAL BUREAU OF INVESTIGATION [APPENDIX B] 


Dote_ = 


3/8/67 


Mr. CHARLES ANTHONY SIMPSON, 120 Colony Road, Silver 
Spring, Maryland, Assistant Manager, Hot Shoppe, Georgia Avenue 
and Gallatin Street, N.W., phone number 439-4962, was exhibited 
a photograph of RONNIE EUGENE MATTHEWS, Negro male, and SIMPSON 
advised that he had seen this person during the late morning of 
Tuesday, February 14, 1967, at the aforementioned Hot Shoppe. 
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FEDERAL BUREAU OF INVESTIGATION 


2/ 


Dote. 


Mrs, MABEL SNYDER, 6817 Georgia Avenue, N. 


[APPENDIX C] 
zal 


W., | 


waitress, Hot Shoppe located at Georgia Avenue and Gallatin 
Road, N.W., was exhibited a photograph of RONNIE EUGENE MATHEWS. 


She advised she believed he was the tall young Negro 
was sitting with an older Negro male who had asked 
VOYLES was busy during pebrseryil 14, 1967, between 10: 
and noon. 


Mrs. SNYDER advised that both persons had 
coats on their person. She further stated that the 
Negro male was carrying a brief-case,. 


Mrs. SNYDER stated she never actually saw 


male who 


her if Mr. 


30 am. 


i 
‘ 


hats and 
older 


the younger 


Negro, who appeared to be MATHEWS, walk to the office of Mr. 


VOYLES, but she advised she did get a glimpse of the 


back of 


the older Negro as he walked into the area behind the counter, 


which led to the office of Mr. VOYLES. 


| 


She stated she had served breakfast to these same 


Negro males the prior morning on February 13, 1967, 
a Monday, but she did not notice anything unusual at 
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Mrs. MABEL SNYDER, waitress, Hot Shoppe, located 
at Georgia Avenue and Gallatin Street, Washington, D.C., was 
exhibited a photograph of LUTHER PRESTON MITCHELL, Negro, 
male, and she advised that as near as she could tell this 
was the person who asked her if he could see the manager 
of the aforementioned Hot shoppe, Mr. VOYLES, on the 
morning of Tuesday, February 14, 1967. 


| 


| 


on 3/1/87 __»__ashington, D.C. reg WEG 7-324 29 


Cox 
Sa CHARLES sNDREW C2ST: acd 3/2 /67 
i Dote dictoted, 


Ray 
: P \ 

Ths document contcins ssither recommendations nor conclusions of the FB. It is the property of the FBI ond ia looned to your ogency: 

@ ond its contents ore not to be disiribvied ovhide your ogency. 


ro, 


FEDERAL BUREAU OF INVESTIGATION [APPENDIX E] 


- pere__2/7/67 


Nr. ROBERT ARATA, 3333 Buchana, Mount Ranier, 
Maryland, phone number 779-7523, was exhibited a photograph 
of LUTHER PRESTON MITCHELL and he advised that instant 
photograph looked like the person who robbed and) kidnaped 
hr. ONEY VOYLES from the Hot Shoppes Restaurant located at 
Gallatin and Georgia Avenue, N. W., Washington, D. C., on 
February 14, 1967. ARAT/. was also exhibited a photograph 
of RONNIE EUGENE MATHEWS, but he was unable to identify it. 


ARATA advised he had seen the person who appeared 
to be MITCHELL on February 14, 1967, leaving the rear office 
of aforementioned Hot Shoppes with Tir. VOYLES at) approximately 
11:30 aemM. | 


ARATA further advised that prior to February 14, 
1967, he had seen this person on an unrecalled morning 
sometime between 7:00 a.m. and 7:30 a.m. at aforementioned 
Hot Shoppes, when this person asked to see Mr. WYLES. 
ARATA stated VOYLES was not in at the time, and then thi 
person who looked like MITCHELL departed. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


i 
No. 21, 798 


RONNIE E. MATTHEWS, Appellant 


Vv. 


UNITED STATES OF AMERICA, Appellee | 


No. 21, 799 


LUTHER P. MITCHELL, Appellant 
v. 


UNITED STATES OF AMERICA, Appellee 


On Appeal from Judgments of Conviction in the United 
States District Court for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


re 


ARGUMENT 


THE GOVERNMENT HAS FAILED TO RESPOND 
TO THE APPELLANTS' PRIMARY ARGUMENT 
CONCERNING INEFFECTIVE ASSISTANCE 

OF COUNSEL. 

(1) The Government's brief states (p. 11): 'Appellants con- 
centrate their attack on the fact that counsel for Matthews did not cross- 
examine many of the Government witnesses." But this is not anaccurate 
description of the appellants’ main brief. Mr. Matthews' contention that 
he was ineffectively represented by counsel was not based on the failure 
of Matthews’ counsel to cross-examine witnesses, but, rather, upon a 
number of statements Mr. Matthews’ counsel made to both the jury and 
the Trial Judge which were seriously prejudicial to Mr. Matthews’ case. 
These statements were quoted at length in our main brief and we see no 


need to repeat them here. What we do wish to stress is that the 


Government has simply ignored Mr. Matthews’ major argument. In- 


stead the Government has focused upon peripheral arguments and has 


treated those peripheral matters as if they were the central issues on 
appeal. They are not. 
It is true that we did, in our main brief, point out that Mr. 


Matthews' counsel took a most inactive part in the trial, that he 
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cross-examined only one of the numerous Government witnesses, that 
he failed to ask even that one witness some very obvious questions, 

and that he failed to challenge the in-court identification of Mr. Mat- 
thews by still another witness who had previously been unable to 
identify a picture of Mr. Matthews when it was shown to him. We made 
no claim, however, that any one of these acts of omission, taken alone, 
necessarily established ineffective representation. Rather, the entire 
course of representation by Mr. Matthews! counsel was set forth so 
that this Court would have an opportunity to evaluate counsel's per- 
formance on the basis of the record as a whole. = no the Fourth Cir- 
cuit noted in Stem v. Turner, 370 F.2d 895, 900 (4th Cir. | 1966): "A 
brilliant performance in most aspects of the defense can redeem a 
blunder, but a fatal mistake in a context of a generally slovenly repre- 
sentation may require a conclusion that the quality of the representa- 
tion was below the minimum required by the Constitution. '! Here, a 
review of the entire record only serves to confirm the conclusion al- 
ready compelled by the transcript of the speeches Mr. Matthews' 
counsel delivered to the jury and to the Trial Judge. That conclusion 


is that Mr. Matthews had no representation in any meaningful sense 


of the word. 


1/ A position with which the Government appears to agree 
Brief, p. 9. 


a 


(2) Even in its chosen area of battle, the Government's conclu- 
sions are not supported by the record. The Government states (Br., p. 
11) that what emerges "from a reading of the record in this case is that 
two able and experienced trial counsel sought to present a unified de- 
fense and sought to avoid a constant repetition of the facts.'"' But there 
is nothing in the transcript to support that conclusionary statement. As 
we pointed out at length in our main brief (p. 12-14), cross-examination 
of prosecution) witnesses by Mr. Mitchell's counsel was limited solely 
to those witnesses whose testimony implicated Mr. Mitchell and, as 
to all witnesses, was oriented primarily toward the witnesses’ testi- 
mony concerning Mitchell. There is nothing in the record which indi- 
cates that counsel for Mr. Mitchell was carrying the main laboring 
oar in what was intended to be a "unified defense.'' On the contrary, 
the record shows that Mr. Mitchell's counsel was conspicuously de- 
ferring to counsel for Mr. Matthews with respect to all portions of 
the trial which affected Mr. Matthews’ interests but not Mr. 

2/ 

Mitchell's. Our complaint is not that Matthews’ counsel failed to 
repeat the same ques tions which had been asked of witnesses by 


Mitchell's counsel, but that he failed to ask those additional ques - 


tions affecting Matthews alone. 


2/ For example, counsel for Mr. Mitchell did cross-examine wit- 


ness Robert Arata, but did not question Arata concerning his 
in-court identification of Mr. Matthews following his earlier 
inability to identify a photograph of Matthews. 


(3) It is difficult for us to understand the Government's sug- 


gestion that the apparent strength of the case against Matthews and 


Mitchell must be a key factor in determining whether the quality of 


Matthews' representation fell below a standard this Court will accept. 
This is at best a circular argument, for the apparent strength of the 
Government's case will often be a direct function of the effectiveness 
or ineffectiveness with which a given defendant has been represented. 
Even apart from that basic practical difficulty, however, we submit 
that as a more fundamental matter the extent of the evidence against 
an accused should not be regarded as relevant in deciding whether his 
counsel's performance was so inadequate as to require a new trial. 
We submit that this Court should emphatically reject any suggestion 
that the quality of representation to which a defendant is entitled in- 
creases or decreases, according to some sliding scale, as the ap- 
parent weight of evidence against the accused increases or decreases. 
(4) Finally, we take brief note of Footnote No. 10 in the 
Government's brief, in which it is claimed that ineffective represen- 
tation of Matthews by Matthews' counsel cannot, in any event, pro- 
vide a ground for reversing Mitchell's conviction. The Government 
contends that "appellant Mitchell may not claim appellant Matthews' 


alleged Constitutional invasions. ''' This response misses the point. 


Mr. Mitchell's claim is not based upon Mr. Matthews' injury, but upon 
his own. As we have pointed out in our main brief, it was uncontra- 
dicted at the trial that Mr. Matthews and Mr. Mitchell knew each 
other and worked together immediately prior to the date of the crime 
for which they were tried together. In view of this conceded connec- 
tion, Mr. Matthews’ ineffective representation may well have affected 
materially the jury's view of Mr. Mitchell's case. We submit that 
there is at least a substantial likelihood that this is exactly what did 
happen and that, given this substantial likelihood, Mr. Mitchell's 
conviction must also be reversed. 


tH. 


3/ 
SIMMONS V. UNITED STATES, THE CASE 
PRINCIPALLY RELIED ON BY THE GOVERN- 
MENT AS ESTABLISHING ACCEPTABLE 
PRE-TRIAL PHOTOGRAPHIC IDENTIFICA- 
TION PROCEDURES, REQUIRES THAT THE 
APPELLANTS'CONVICTIONS BE REVERSED. 


The Government makes no real attempt to defend the photo- 
graphic identification procedures which were used here, either in 


general or in the particular circumstances of this case. Nor does 


the Government make any effort to justify the confused series of 


— 
3/ 390 U.S. 377, 88 S. Ct. 967 (1968). 


events which occurred at the trial itself -- events which resulted in a 


total lack of exploration at the trial of the circumstances under which 


i 


the Government's main witnesses first identified photographs of the 


accused. The Government even concedes (Br., p. 18) that "it would 


have been the better course to permit an extensive hearing out of the 


presence of the jury to determine the exact basis for 


identification on the part of several of the witnesses. 


As we understand the Government's defense 


the pre-trial 


1 


| it contends that 


the convictions should be affirmed despite the infirmities in both the 


pre-trial identification procedures and at the trial itself (1) because 


the circumstances under which the photographs were'shown were not 


so "shocking" as to violate due process (Br., p. 15) 


(2) because the 


record of this case allows this Court to make a determination now 


that the in-court testimony of the Government's witnesses was not a 


product of improper pre-trial identification procedures (Br., p. 18), 


even if no such determination was made by the Trial|Court; and (3) 


because pre-trial identification procedures which might warrant 


reversal in some circumstances do not warrant reversal in others 


where "'the entire record'' shows there was a very st 


rong case 


against the accused (Br., p. 17). Although we rely primarily upon 
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our main brief as having covered the first two of these three points, 
we shall respond briefly to all three. 

(2) If the circumstances under which the key Government 
witnesses were shown photographs of the accused in this case do 
not violate the due process standards of Simmons, it is hard to con- 
ceive of amy circumstances which do. Although the specific pro- 
cedures involved in Simmons (the case principally relied on by 
the Government), were approved by the Supreme Court, the circum- 
stances there were far different than those present here. In 
Simmons, each witmess was shown six pictures and each of the 
pictures was itself a group photograph. Here, in contrast, four 
of the Government's five key eyewitnesses were shown only the 
photograph or photographs of one or both of the appellants. Nor 
was there any compelling time factor in this case, as there was in 

4 
Simmons ‘and as there was also in setae might have justified 
otherwisé unacceptable pre-trial identification procedures. In 
Simmons, the use of photographs had occurred on the day follow- 
ing the robbery, at a time when it was necessary for the FBI to 
determine very quickly whether it was on the right track. In 


Stovall, the suspect was brought to the victim's hospital room 


4/ Stovall v. Denno, 388 U.S. 293, 87S. Ct. 1967, 18 L. Ed. 


1199 (1967). 
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5/ 


because it was felt that the victim was in imminent danger of dying. 
The witnesses in this case, on the other hand, were shown photographs 
by FBI agents at varying intervals of from two to four weeks after the 
crime had been committed. At that point, Mr. Matthews |was already 
in custody and there was apparently no reason to believe that the FBI 
hoped imminently to apprehend Mr. Mitchell, who was not arrested 
until approximately three months later, in Pennsylvania. 


(2) ''Most important of all,'' the Government states (Br., p- 


| 
16-17), "was the fact that [in Simmons] there was no indication that the 


agents had told the witnesses anything about the case nor ‘suggested’ 

to the witnesses that the accused was among the people in the pictures." 

The Government then states (Br., p. 18) that "there is nothing to in- 

dicate that 'suggestions' were made by the agents of the Federal 

Bureau of Investigation that caused the witnesses to identify the ap- 

pellants" in this case. The latter statement is, of course, correct, 

but the reason it is correct is that the confusion which developed at 
the trial in this case ultimately resulted in a record wholly silent as 

——————————————— 

5/ We believe it was situations such as these to which Justice Douglas 
referred in his dissenting statement in Biggers v. State of Tennes- 
see, 390 U.S. 404, 408 (1968), quoted in footnote 18 o the Govern- 
ment's brief. We note that the statement is taken from a vigorous 
condemnation by Justice Douglas of a pre-trial identification pro- 


cedure upheld in that case by an evenly divided Supreme Court 
without opinion. 
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to the conditions under which photographs were displayed to the Govern- 
ment's witnesses. The record here contains only the reports of the FBI 
agent who showed the photographs to the witnesses (see Appellants main 
brief. Appendices A through E) and those reports state only that the 
photographs were "exhibited." Because of the erroneous ruling of the 

rial Judge cited in our main brief, no attempt was made to determine 
exactly what was said to each witness when the photographs were shown. 
Under these circumstances, it is no answer for the Government now to 
say that the record contains nothing to indicate that "suggestions" were 
made to the witnesses. By the same token, there is nothing in the re- 
cord to indicate that "suggestions" were not made. With the record in 
this condition, there must, at the least, be a new trial. 

There is, however, an even more serious and fundamental objection 

to the Government's position. No matter what the FBI agent may or may 


not have said when he showed the appellants’ photographs to the Govern- 


ment witnesses, the act of showing only the appellants photographs, and 


no others, to the witnesses was itself "impermissibly suggestive." 
Once this act had been performed, we submit, all testimony of the wit- 
nesses involved should have been ordered excluded in its entirety. 

(3) The Government again suggests that something more in 


the way of "impermissibly suggestive” pre-trial identification 


procedures should be permitted if the case against a defendant appears to 
be a strong one than would be permitted if the case appeared close. We 
have responded to a similar contention concerning effective assistance 

of counsel in Part I of this reply brief. Again, we feel it important to 
point out that the case against a particular defendant will often appear to 
be a strong one precisely because of evidence which is a product of im- 
permissible pre-trial procedures. Certainly that is true here, where 
four of the Government's five key eyewitnesses gave testimony which 
may well have been a product of the improper photographic identification 
procedures. Without a transcript of the jury's deliberations, it is im- 
possible to know just what additional bit of evidence tipped the balance 


| 
against the defendants in this case. It is possible to say, | however, 


that the jury's verdict may well have been a direct result of the con- 

$/ | 
taminated eyewitness testimony. 
| 


6/ It has been our assumption that the amendment of 18 U.S.C. §3502 
effected by the Omnibus Crime Control and Safe Streets Act of 1968, 
Public Law 90-351, 82 Stat. 197, does not affect the argument we 
have urged here. The Omnibus Crime Bill was not passed until 
more than one year after the trial in this case. Moreover, the 
legislative history of amended 18 U.S.C. §3502 indicates that the 
intent of the section was to overrule the Supreme Court's decision 
in United States v. Wade, 388 U.S. 218 (1967), to the extent that 
the decision held that an in-court identification by an eyewitness 
must be "independent of any prior identification by the| witness 
while the suspect was in custody and while his court appointed 
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APPELLANT MITCHELL SHOULD 
HAVE BEEN ACQUITTED ON THE 
FEDERAL KIDNAPPING CHARGE 
The Government contends (Br., p. 19-21) that even though ap- 
pellant Mitchell (assuming Mr. Mitchell to have been the person involved) 
left the kidnapping vehicle prior to the time it crossed any state line and 
had no knowledge that any state line would be crossed, he may still be 
found guilty of aiding and abetting a "knowing" interstate kidnapping viola- 
tion. It is the Government's position that a defendant must always be 
held responsible for any "probable" consequence which may ultimately 
result from a joint criminal venture. 
We rely primarily on the cases cited in our main brief on this 
point. Those authorities are not undercut by the cases cited by the 
Government. Thus, in Gooch v. United States, 82 F.2d 534 (10th Cir., 


1936), on which the Government principally relies, both Gooch and a 


confederate acted together from the beginning of their criminal venture 


6/ .. . continued from page 11 


lawyer was neither notified nor present. " Senate Report (Judiciary 
Committee) No. 1097, April 29, 1968, U.S. Code and Administra- 
tive News, 90th Cong., 2d Sess., p. 1634, 1661 (1968). Thus, as- 
suming the constitutionality of the 1968 Crime Bill, it would not 
appear to have any application in this case. We note that the 
Government has not referred to the provisions of the Crime Bill 

in its brief. 
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at a filling station where a police officer was injured by Gooch's confeder~ 
ate while Gooch himself grappled with a second police officer, through 
the kidnapping of the police officers who were transported across a state 
line, until the victims were finally released. Nor was there any holding 
in Russell v. United States, 222 F.2d 197 (5th Cir., sas. upon which 
the Government also relies, that a defendant may be held responsible 
for a crime he knew nothing about. In Russell, an appellate court held 
that there was evidence sufficient to go to the jury tending to show that 
the defendant knowingly caused false statements to be made to the 
Veterans Administration, even if the defendant himself did not make the 
statements or know the exact wording of the statements which were 

7/ 
made. 


This was not a felony-murder case in which, pursuant to 


specific statute or common law, a defendant may be found guilty of any 


murder committed by a co-defendant while they are jointly engaged in 


7/ The other cases cited in Point III of the Government's brief are 
distinguishable on similar grounds, with the exceptilon of 
McDonald v. United States, 89 F.2d 128 (8th Cir. 1937). In 
McDonald, a defendant was convicted of a conspiracy to kidnap, 
not aiding and abetting, because of his participation] in the latter 
stages of a kidnapping venture after the victim of the kidnapping 
had been released. It would appear from the Court/s opinion in 
McDonald that the defendant had personal knowledge of the inter- 
state kidnapping. 


commission of a felony. Here. the statute involved states specifically 
that one element of the crime is that a kidnap victim be transported 
"knowingly" in interstate commerce. But Mr. Mitchell knew nothing of 
any interstate kidnapping. He did not participate in it and he did not ad- 


vise or conspire with his co-defendant to bring about any interstate 


transportation For the reasons set forth at greater length/in our main 


brief. Mr. Mitchell should have been acquitted on the federal kidnapping 


charge. 
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